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Disclaimer

The presentation and discussion at the Muzakarah are purely for Shariah discussion
purposes and do not reflect any policy intention or future regulation by PIDM. Any
statements, viewpoints or opinions expressed at the Muzakarah and in the presentation
slides are those of the respective presenters and audience member only and PIDM
assumes no responsibility or liability for such statements, viewpoints or opinions.
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Research Background & Objectives <% Muzakarah

Background

©

A global regulatory priority

Post global financial crisis 2008, Recovery and Resolution (RR)
frameworks became essential to minimise systemic
disruption, protect taxpayers from losses, and maintain critical
economic functions.

Unique features of Islamic finance

Riba prohibition, asset-backing and risk-sharing raise unique
Sharr’ah and operational issues, requiring tailored approaches.

PIDM’s role

As a resolution authority, PIDM is mandated to ensuring that
the resolution of Islamic member institutions is compliant with
Shariah principles

Research gap

Research and framework on resolution for Islamic financial
institutions remain underdeveloped

PIDM
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Research Objectives

To analyse debt resolution mechanism
from an Islamic perspective.

Evaluate the Sharr'ah concepts and principles
applicable to resolution mechanisms.

Examine the Sharr'ah issues arising from the
application of resolution mechanisms.

Assess the permissibility of overriding ownership
and contractual rights exercised under PIDM’s
statutory resolution powers.



Islamic Law of Contract

G Bilateral in nature

Formed between at least two parties. Abu Zahrah
holds that intent expressed by one party alone is a
promise (wa'd) or commitment (iltizam), not a
contract (‘agd).

Q A Shart’ah-recognised relationship

The relationship between the contracting parties
must itself be one that SharT’ah recognises as
legitimate.

PI DM Protecting Your Insurance And Deposits In Malaysia

<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Q Grounded in mutual consent

Validity rests on taradht (mutual consent). Islam
upholds freedom of contract (hurriyyah al-ta’aqud);
duress or coercion voids the contract.

a Immediate effect — with scholarly
nuance

Effect begins at the contract session (majlis al-
’oqd). Hanafis, Malikis & some Hanbalis allow
suspension until a future trigger event; ShafiTs &
some Hanbalis require immediate effect.



Sanctit

of Contracts in Islam

Freedom is reCognised, but contractual freedom operates within Shariah

CORE PRINCIPLE

A valid contract is binding and must be honoured, provided its terms do not contradict Shariah.

1 QUR’AN & SUNNAH 2 FREEDOM + LIMITS 3 SANCTITY + GOOD FAITH

e Qur’an commands believers to °

“fulfil (all) obligations”.

® The Prophetic principle:

Muslims must abide by their

conditions unless a condition

makes the unlawful lawful or °
the lawful unlawful.

&
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Autonomy of will is recognised.

However, parties cannot stipulate
terms contrary to Shariah or
alter the legal effects prescribed
by the Lawgiver.

A stipulation of riba has no legal
effect.

Thus, contractual freedom is
not absolute.

In Islam, sanctity of contract is rooted in religion itself —
not merely in individual autonomy or economy.

e Contractual obligations should
be fulfilled.

e Shariah treats all contracts as
contracts in good faith.

® Sanctity serves justice and
protects parties from unjust
treatment.
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Muslims are bound by their
conditions, except for a condition
that makes something unlawful
lawful or makes something lawful
unlawful. The conditions that must
be fulfilled are binding on both
parties, and failure to fulfil them
falls under breaking a promise,
which is one of the characteristics
of the hypocrites. Conditions have
various legal rulings, as explained
by the scholars.
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IBN ‘ASHUR
“The underlying meanings and wisdoms considered by the Lawgiver in legislating rulings — not confined to any

specific category of law.”

Al-Rasdni, al-Fasi, and al-Yabi converge on the same core idea: safeguarding human welfare (maslahah) through the Sharr'ah’s rulings.

Al-Ghazall — The Five Essentials (Al-hifd Al-khams) Al-Shatibt — Three Tiers Of Necessity

Din

Religion

Hajiyyah — Complementary
Removes hardship and eases daily life

‘Aq Dardriyyah — Essential

Survival of the five fundamentals themselves

Nasl
Lineage

Intellect

PI DM Protecting Your Insurance A

Maslahah preserves these five — al-Mustasfa

Priority runs from the base upward — al-Muwdafaqdt



Siyasah Shar‘iyyah
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Fahm
Unjust gua— Magqashid

Siyasah
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"Whoever possesses a deep insight into the Divine Law (SharT ah) and recognizes its perfection—how it completely
encompasses the ultimate welfare of people in this life and the Next, and how it delivers the pinnacle of justice for
all creation—will realize that just governance is merely a branch of its branches.’

"Indeed, whoever truly understands the higher aims (magasid) and design of the Law will never feel the need for
any other form of governance alongside it.’

— Ibn al-Qayyim al-Jawziyyah, al-Turuq al-Hukmiyah.




SHARIAH DECISION MAKING FRAMEWORK

&
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Understand

the issue

(=1

Understand the
issue referred in
specific.
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Understand
the reality

000
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Understand the
reality / practice
of contemporary
finance.

é 'Y |
‘ ‘ L (@)

vogaill pgs

Understand
Nas Syarak

&

Understand nas
Syarak from the
primary and secondary
sources by referring to
classical and
contemporary scholars.

&

suoliall agd

To ensure the
recommendation for
decision is inline with
the maqasid al-Shariah.

‘
YU Ns

Understand

implication

To ensure the decision
would give positive
impact to the economy,
social and environment
at large.
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PIDM Steps in Managing

Failing Institutions

Solvency & liquidity

PIDm
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PIDM steps in to handle a failing member institution when

Business As Usual (BAU)

Within member institution’s
risk appeute

BCP, ICAAP &
Contingency funding plan

Perbadanan Insurans Deposit Malaysia
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Bank Negara determines it is no longer viable.

Continuum of stress

Recovery Phase

Recovery
Trigger

Activation of recovery actions
by member institution

Severity of the crisis

Beyond member institution's
financial capacity

Non-Viabilnty
Trigger(NVT)

S TT—e
\

PIDM implements member specific
resolution actions
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When Bank Negara Malaysia declares a member institution non-viable, PIDM manages the
failure through one of two broad approaches:

. Going Concern Resolution ‘ Gone Concern Resolution
Keep the institution (or parts of it) operating Wind down the institution in an orderly
to preserve financial services manner

* Transfer to a private sector acquirer

Court-appointed Liquidator sells

(preferred) remaining assets
* Transfer to a bridge institution Proceeds distributed by legal order of
* Partial transfer to an Asset Management priority

Company

Insured deposits reimbursed promptly —
* Recapitalisation and restructuring no claim needed

PI DM Protecting Your Insurance And Deposits In Malaysia
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Overriding Ownership by Authority
from Shariah Perspective

Narrated from Ibn Ka‘b ibn Malik, from his father, that the Messenger of Allah £placed a
legal restriction on Mu‘adh’s property and sold it to settle a debt that he owed. Narrated
by al-Daraqutni, and authenticated by al-Hakim.

Commentary on the Hadith

This hadith is evidence that the ruler or judge may impose a legal restriction (hajr)
upon a debtor, preventing him from disposing of his property, and may sell the debtor’s
property on his behalf in order to settle the claims of his creditors.

— Subul al-Salam: Commentary on Bulligh al-Mardm, al-San‘ant

If a person’s assets are insufficient to cover his debts, the judge may impose a legal
restriction upon him and sell his property on his behalf. This is based on the narration of
‘Abd al-Rahman ibn Ka b ibn Malik, who said:

“Mu‘adh ibn Jabal was among the finest young men of his people. He did not
retain anything [of his wealth], and he continued to incur debts until his
wealth was overwhelmed by debt. The Prophet #spoke to his creditors on his
behalf. If they had been willing to waive anything for the sake of anyone, they
would have waived it for Mu‘addh because of the Messenger of Allah .%
However, the Messenger of Allah #sold his property for them, until Mu‘adh
was left with nothing.”

It is also narrated from Ka‘b ibn Malik that the Messenger of Allah #placed a legal
restriction on Mu‘adh and sold his property on his behalf.

— Al-Muhadhdhab
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REGULATORY

r

BNM's “non-viable” declaration

High Court

PIDM

a The General Rule

In classical figh literature, the imposition of hajr by a
judge generally requires a petition from the creditors, as
hajr is instituted primarily to protect their rights and
interests.

437\.;371 cfoduf&) ’F.éﬁwud.bﬂ&d.bjwj—;:{i‘g/
oxdall lan. - y\dw\q&f&
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A judicial ruling (hukm qada’T) that constitutes the legal basis for the process of
bankruptcy (iflas) and interdiction/restriction of disposal (hajr) — Resolution

Authority (wildyah) to impose hajr — disposal restriction (<3 ad! ais)

Authority (wildyah) to wind up the company (J!s<9! a»)

Representative(s) from BNM (Bank Negara Malaysia) and the High Court to
undertake hajr processes

a The Exception

Where the debt in question constitutes a right of the jihah ‘@mmah (public
interest), the judge may impose hajr without waiting for a creditor's petition.

Nihayah al-Muhtadj
e jp2iad 300 O 08 gl Oyl k5 pgemliad (ABE Y o 23 STl ) b i (e 54 Y5
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Principles of Siyasah Shar’iyyah S
in Overriding Ownership o< Muzakarah

ilall Lo de )l e abeY) O3 s
The actions (or policies) of the leader towards the subjects are dependent upon public interest.

il il e dedis dolall dmloll
Public interest takes precedence over private interest.

o o S Sot S fas
A specific (private) harm is tolerated in order to ward off a general (public) harm.

‘/ "a‘/.Tu&:OL’ B};b ‘/Jﬂ/i‘ °:T(-s;‘)j C)E}/‘/ 2/5 Q}bjw ‘3‘

When two harms conflict, the one with the greaiiier harm is avoided by committing the lesser of
he two.
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SIYASAH SHAR‘IYYAH <% Muzakarah
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Overriding Ownership for the Greater Public Interest

m AL-QAWA'ID AL-FIQHIYYAH

LEGAL MAXIMS

MASLAHAH ‘AMMAH DARAR ‘AMM
PUBLIC INTEREST PUBLIC HARM

@ o Prevent Systemic Contagion \f\,\l o Systemic Banking Failure o a';;JJ\ GL&‘- EL‘?“ ‘JJ"QJ
‘Ill-

Stop the failure of one institution from Institutional distress may develop into il 5. At T Lk
PU BLIC spreading throughout the financial system broader financial instability. ML} "b}“ ° °
d wid ; : o
L SRS, °® Lois of Publie Confidénce The actions (or policies) of the leader P rl n c I I es Of
(‘AM MAH) o Protect Depositors :.. e : ZETE ; towards the subjects are dependent 4
z . A Failure of a major institution may trigger .
Safeguard depositors and maintain wider uncertainty and withdrawals. upon public interest.
. ' . confidence in the banking system.

‘iyyah
*

o Preserve Critical Functions éo e Disruption of Critical Functions ) ) - ) .s h a r Iyy.q A
Ensure continuity of essential banking, o Failure may interrupt essential financial 9 R A B [ a8 o d
payment, settlement, and financing functions. and payment services. AR i ML’J\ ] y I n ve r r I A I n

Wider Economic and Fiscal Damage ub‘“ M‘ \51'; own e rs h I p

o Avoid Taxpayer Bailouts

=)
()

Minimize the socialization of private financial L1 Systemic failure may impose costs on the Public interest takes precedence
losses through public funds. broader economy and public finances. . .
over private interest.
L4

= . - 9% el | 15 - 43
MASLAHAH KHASSAH = @ DARAR KHASS @ Al Js

PRIVATE INTEREST PRIVATE HARM ‘BLC J./“‘o 8.)3
A specific (private) harm is tolerated
0 Preservation of Contractual Rights Y/ ,\Q o Strain on Contractual Consent in order to ward off a general
Protect the contractual expectations % State intervention may constrain the sanctity (public) harm.
and rights of individual parties. of contractual arrangements and mutual consent. »
PRIVATE e Protection of Sukuk Holders’ Claims = e Possible Conversion of Sukuk Claims R O L R
= Preserve the receivables and TO Sukuk holders’ receivables may potentially be 0 f)) QL‘M Qa)L"' "’!
(KHAsSAH) + converted into the bank’s equity under a o LR 5 W
claims of sukuk holders. i = B P N
resolution mechanism. Lc.g.b‘ U&J)L_J \)).\a LQ.GALL‘
Protection of Shareholders’ Ownershi 'A iluti : ! s
0 o ; it Wy Share Dilution When two harms conflict, the one with
Preserve existing shareholders' ownership New capital injection may dilute the ownership

the greater harm is avoided by
committing the lesser of the two.

interests and voting/economic rights. percentage of existing shareholders.

‘ PUBLIC INTEREST MAY JUSTIFY OVERRIDING OF PRIVATE OWNERSHIP




Overriding Ownership Framework ”
in the Light of Shariah &d Muzakarah

f Islamic Fi

Is there any situation
that requires hajr? ' ‘ 0 STOPHERE }
Is there any demand from e The judge can e e — 2o s D s 252y Y6 Yis comd w i 56 255 220t Db 35 Ib 5 25Z Y
creditors/debtors? impose hajr a e A 2 T E T O ) e T =D
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Is there any consideration YES The judge can
of siyasah syari’iyyah? impose hajr iolall bsis ae )l Jo aleY) O s
l NO
Hajr is
not allowed.
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Shari’ah Concepts and Principles
Governing Resolution Mechanisms
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Going Concern Scenario

Hawalah Hag, Bay’ usul bil Khasmi/Bay’

Transfer of Asset (financing dayn/bay’ dayn bi silar, sale of shares
contracts) (musawamah) >
. Transfer of Liability — Islamic Hawalah dayn (qud and TGWCII’I’UC]), 2
IMEMSET U EelnE CommeEri; Deposits Tanazul haq (Wadiah yad amananh)
(Private sector acquirer, bridge
institution, asset management Y . . a
Transfer of Liability /Quasi Equity :
company) R o — Tanazul haq or tandid/fasakh
Transfer/sale of Shares Sale of shares (musawamah) }

*In the case of a full transfer, the concept of outright sale may be adopted, provided that the tangible
assets constitute more than 50% of the debt. If this condition is not met, the concepts of bay’ al-dayn,
bay’ al-dayn bi al-sila’, hawalah, or tawarruqg may be considered.

Injection from Shariah compliant

sources .
Recapitalization and Capital Injection
Restructuring Injection from Shariah non-compliant
sources (in Hajah/darurah situation)

Example of Darurah Condition:

Resolution authority (RA) has exhausted all possible funding options in the resolution actions to avoid systemic risk to the financial industry. However,
additional funding is still required, and the only possible solution to address the issue is to obtain funding from an international body — which can only be
offered through a conventional loan arrangement. In this situation, the RA may execute the only possible solution due to the dire necessity of the situation.

(BNM, 2024, hajah and darurah).




Shari’ah Concept Governing Transfer
of Asset P ) ¥ Muzakara

Sales Contract: Murabahah —
__ Debt-Based Hawalah Haq/

h

Contract Bay’ dayn/bay’ dayn bi
sila’[tawarrug
Loan Contract: Qard Hasan
Issue:
o ) e Sale of debt (bay’ dayn) at discount
Non-Performing Financing: |l
Misconduct from PLS and
MMQ

Musharakah Mutanagisah Leased-Based A e s seled G

(MMQ/AITAB) Contract Bay’ ushul (outright sale) [EEESEEFENEEEOgEcE

Al s - 6 Juv\ (cmu

PLS Contract: Equity-Based

Mudarabah/musharakah SR Sale of shares/ownership

Perbadanan Insurans Deposit Malaysia
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Shari’ah Principles Governing the Sz Muzal
Transfer of Liability: Islamic Deposits ¥ v "UZOKATOT

Contract (right to safeguard)

Issue:
® Consent from depositors

DEloEEsEe Hawalah dayn
Contract
Tawarrug — :
ssue.
® Creation of new indebtedness to failed bank - Pricing and
settlement.

® Hawalah dayn at discount, premium or bil-ujrah

Perbadanan Insurans Deposit Malaysia
PI DM Protecting Your Insurance And Deposits In Malaysia




Shari’ah Concept Governing Transfer of
Islamic Investment Account =V IRSRARLE

Proposed
Shariah
Mechanism

Dissolution Non-Dissolution
scenario Scenario

Issue:
® |nvestors’' consent

Faskh/Tandid ® Tanazul bi ‘iwad

Financial Right



Gone Concern Scenario

PIDM Apply to wind up a failing member
institution

Court orders winding up

Court appoints a liguidator
Liquidator sells the assets

PIDM pays depositors/takaful participants by

priority
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Priority of Payments in Winding-Up LS@ Muzakarah

Malaysia Deposit Insurance Corporation Act 2011 — ss.134, 134A, 134B

Conventional Member — S.134 Full Islamic Bank — S.134B

Preferential debts — $.527(1) Companies
Act 2016 (eg Liquidator’s cost, Unpaid
wages, etc)

on Failure Resolution of Islamic Financial Institutions

Preferential debts — $.527(1) Companies o Outstanding costs/expenses of the
Act 2016 investment account

Government debts/claims — S.10 Govt. Government debts/claims — S.10 Govt. Profit, fees, gains or other remuneration
Proceedings Act 1956 Proceedings Act 1956 due to the bank

e Deposits in Malaysia e Islamic deposits in Malaysia e Liabilities to investment account holders

Applies within both S.134A(2)(aa) and S.134B(b)
0 Other unsecured liabilities 0 Other unsecured Islamic liabilities structures

Islamic Banking Window (S.134A): Two Ring-Fenced Asset Pools

POOL A — Conventional Assets POOL B — Islamic Banking Assets m
Applied to liabilities incurred in the course of conventional Not available to meet conventional debts. Applied to Islamic
business, following the S.134 order: preferential debts — liabilities in priority order: preferential debts — Government

Government debts — deposits — other unsecured liabilities. St%fplu;flows ff debts — Islamic deposits — other unsecured Islamic
e other poo . N
liabilities.

ss.134(1)(b) &134A(2)(b), Malaysia Deposit Insurance Corporation Act 2011



Priority of Payment from Shariah Perspective LS@ Muzukuruh
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Conclusion

Contractual sanctity
remains the
fundamental principle
in Islamic finance, but
contractual rights are
not absolute where
overriding
considerations
recognised by Shari‘ah
arise.

PIDM

Shari ah permits
interventionin
contractual and
ownership rights when
necessary to protect
legitimate interests,
particularly through hajr,
iflds, and judicial
authority in resolving
financial distress.

Protecting Your Insurance And Deposits In Malaysia

Maqdasid al-Shari‘ah
and maslahah provide
the overarching
rationale for balancing
individual contractual
rights with the
protection of wealth,
financial stability, and
wider public interest.

i
Ala

Siyasah Shar‘iyyah
supports regulatory
intervention where
public interest requires
it, particularly where a
private harm may be
tolerated to prevent a
greater systemic harm.

<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

PIDM’s resolution
mechanisms can be
accommodated within
Shari‘ah, provided that
appropriate Shariah
concepts, such as
hawalah, tanazul, and
other permissible
contractual
mechanisms, are
carefully applied to
asset, liability, and
investment-account
transfers.

A Shariah-compliant
resolution framework
should therefore
balance contractual
sanctity, procedural
justice, depositor and
creditor protection, and
systemic stability, with
statutory intervention
serving as a last-resort
mechanism where
necessary to safeguard
the public interest.
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